Federal Maritime Commission

§588.5 Investigations.

(a) An investigation to determine the
existence of adverse conditions as de-
scribed in §588.3 may be initiated by
the Commission on its own motion or
on the petition of any person pursuant
to §588.4. An investigation shall be con-
sidered to have been initiated for the
purpose of the time limits imposed by
the Foreign Shipping Practices Act of
1988 upon the publication in the FED-
ERAL REGISTER of the Commission’s no-
tice of investigation, which shall an-
nounce the initiation of the proceeding
upon either the Commission’s own mo-
tion or the filing of a petition.

(b) The provisions of part 502 of this
chapter (Rules of Practice and Proce-
dure) shall not apply to this part ex-
cept for those provisions governing ex
parte contacts (§502.11 of this chapter)
and except as the Commission may
otherwise determine by order. The pre-
cise procedures and timetables for par-
ticipation in investigations initiated
under this part will be established on
an ad hoc basis as appropriate and set
forth in the notice. Proceedings may
include oral evidentiary hearings, but
only when the Commission determines
that there are likely to be genuine
issues of material fact that cannot be
resolved on the basis of written sub-
missions, or that the nature of the
matter in issue is such that an oral
hearing and cross-examination are nec-
essary for the development of an ade-
quate record. In any event, investiga-
tions initiated under this part shall
proceed expeditiously, consistent with
due process, to conform with the time
limits specified in the Foreign Ship-
ping Practices Act and to identify
promptly the conditions described in
§588.3 of this part.

(c) Upon initiation of an investiga-
tion, interested persons will be given
the opportunity to participate in the
proceeding pursuant to the procedures
set forth in the notice. Submissions
filed in response to a notice of inves-
tigation may include written data and
statistics, views, and legal arguments.
Factual information submitted shall be
certified under oath. An original and 15
copies of such submissions will be filed
with the Secretary, Federal Maritime
Commission, Washington, DC 20573.
Persons who receive information re-
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quests from the Commission pursuant
to §588.6 of this part are not precluded
from filing additional voluntary sub-
missions in accordance with this para-
graph.

(d) An investigation shall be com-
pleted and a decision rendered within
120 days after it has commenced as de-
fined in paragraph (a) of this section,
unless the Commission determines that
an additional 90-day period is necessary
in order to obtain sufficient informa-
tion on which to render a decision.
When the Commission determines to
extend the investigation period for an
additional 90 days, it shall issue a no-
tice clearly stating the reasons there-
for.

§588.6 Information demands and sub-
poenas.

(@) In furtherance of this part, the
Commission may, by order, require any
person (including any common carrier,
shipper, shipper’s association, ocean
freight forwarder, or marine terminal
operator, or any officer, receiver, trust-
ee, lessee, agent or employee thereof)
to file with the Commission any peri-
odic or special report, answers to ques-
tions, documentary material, or other
information which the Commission
considers necessary or appropriate, and
in the form and within the time pre-
scribed by the Commission. Responses
to such orders may be required by the
Commission to be made under oath.

(b) The Commission may issue sub-
poenas to compel the attendance and
testimony of witnesses and the produc-
tion of records or other evidence as it
deems necessary and appropriate in
conducting an investigation under
§588.5 of this part.

(c) The Commission may, in its dis-
cretion, determine that any informa-
tion submitted to it in response to a re-
quest (including a subpoena) under this
section, or accompanying a petition
under §588.4, or voluntarily submitted
by any person pursuant to §588.5(c),
shall not be disclosed to the public. To
this end, persons submitting informa-
tion for consideration in a proceeding
or investigation under this part may
indicate in writing any factors they
wish the Commission to consider rel-
evant to a decision on confidentiality

301



§588.7

under this section; however, such infor-
mation will be advisory only, and the
actual determination will be made by
the Commission. In the event that a re-
quest for confidentiality is not accom-
modated, the person making the re-
quest will be so advised before any dis-
closure occurs.

§588.7 Notification to Secretary of
State.

Upon the publication of a petition in
the FEDERAL REGISTER, or on its own
motion should it determine to initiate
an investigation pursuant to §588.5, the
Commission will notify the Secretary
of State of same, and may request ac-
tion to seek resolution of the matter
through diplomatic channels. The Com-
mission may request the Secretary to
report the results of such efforts at a
specified time.

§588.8 Action against foreign carriers.

(a) Whenever, after notice and oppor-
tunity for comment or hearing, the
Commssion determines that the condi-
tions specified in §588.3 of this part
exist, the Commission shall take such
action as it considers necessary and ap-
propriate against any foreign carrier
which it identifies as a contributing
cause to, or whose government is a
contributing cause to, such conditions,
in order to offset such conditions. Such
action may include, but is not limited
to:

(1) Limitations on sailings to and
from United States ports or on the
amount or type of cargo carried;

(2) Suspension, in whole or in part, of
any or all tariffs filed with the Com-
mission, including the right of an
ocean common carrier to use any or all
tariffs of conferences in United States
trades of which it is a member for such
period as the Commission specifies;

(3) Suspension, in whole or in part, of
the right of an ocean common carrier
to operate under any agreement filed
with the Commission, including agree-
ments authorizing preferential treat-
ment at terminals, preferential termi-
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nal leases, space chartering, or pooling
of cargo or revenues with other ocean
common carriers;

(4) Imposition of a charge, not to ex-
ceed $1,000,000 per voyage;

(5) A request to the collector of cus-
toms at any port or place of destina-
tion in the United States to refuse the
clearance required by section 4197 of
the Revised Statutes, 46 U.S.C. app. 91,
to any vessel of a foreign carrier that
is identified by the Commission under
this section;

(6) A request to the Secretary of the
department in which the Coast Guard
is operating to deny entry, for purposes
of oceanborne trade, of any vessel of a
foreign carrier that is identified by the
Commission under this section to any
port or place in the United States or
the navigable waters of the United
States, or to detain any such vessel at
the port or place in the United States
from which it is about to depart for
any other port or place in the United
States; and

(7) Any other action the Commission
finds necessary and appropriate to ad-
dress adverse foreign shipping prac-
tices as described in §588.3 of this part.

(b) The Commission may consult
with, seek the cooperation of, or make
recommendations to other appropriate
U.S. Government agencies prior to tak-
ing any action under this action.

(c) Before any action against foreign
carriers under this section becomes ef-
fective or a request under this section
is made, the Commission’s determina-
tion as to adverse conditions and its
proposed actions and/or requests shall
be submitted immediately to the Presi-
dent. Such actions will not become ef-
fective nor requests made if, within 10
days of receipt of the Commission’s de-
termination and proposal, the Presi-
dent disapproves it in writing, setting
forth the reasons for the disapproval, if
the President finds that disapproval is
required for reasons of the national de-
fense or the foreign policy of the
United States.
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